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PERSPECTIVE
Professional visas: An overview of H-1Bs and alternatives

By Tiffany Chang Wu
and Mitch Wexler

very year, companies
of all industries and
sizes, including tech,

aerospace, pharmaceutical,
entertainment, and academia
vie to attract the most qualified
talent from around the world.
It is no surprise that the H-1B
visa remains the hottest, most
sought-after ticket for com-
panies to employ these highly
skilled foreign national pro-
fessionals. For the hundreds of
thousands of professionals who
apply each year, winning the
H-1B golden ticket is a dream
— the H-1B may provide their
only opportunity to live and
work in the U.S. It remains the
most highly sought-after work
visa by highly skilled profes-
sionals and recent graduates
around the world.

The process of obtaining
H-1B visa status can be long
and arduous with a heavy hand
of luck involved. The U.S. Cit-
izenship and Immigration Ser-
vices sets a numerical cap of
65,000 H-1B visas for individ-
uals with a four-year bachelor’s
degree or equivalent and an ad-
ditional 20,000 for those with
U.S. advanced degrees. For for-
eign nationals who were never
selected and counted against
this H-1B numerical cap, they
must first register to be select-
ed in the H-1B lottery. In 2020,
USCIS received approximately
275,000 registrations during
the registration period. Since
there were more registrations

than the number of visas avail-
able, the government ran a lot-
tery, and the chance of being
selected was less than 30%.

A company can proceed with
an H-1B visa petition after
the foreign national has been
selected in the H-1B lottery.
While the lottery is a major
hurdle that many are unable to
overcome, the more difficult
challenge is getting the case
approved by USCIS. To quali-
fy for an H-1B, the job position
must be a “specialty occupa-
tion” which is defined as a job
requiring the “theoretical and
practical application of high-
ly specialized knowledge; and
the position normally requires
at least a bachelor’s degree or
the equivalent in a specific spe-
cialty.”

Over the last several years,
the U.S. has taken a more re-
strictive, and often question-
able, approach in adjudicating
H-1B petitions regardless of
whether it is for a new peti-
tion or an extension of a prior
approved petition. The most
common challenge raised by
USCIS is whether a position
qualifies as a “specialty occu-
pation.” Even occupations that
were once regarded as straight-
forward qualifying positions
(e.g., software developers,
lawyers, data scientists and
electrical engineers) have been
met with increased scrutiny. In
fact, USCIS data for the first
quarter of FY2020 show con-
tinued high rates of requests
for evidence and denials. In
this regard, it is important to

understand the company, prof-
fered position, and present the
strongest possible case to US-
CIS by correctly identifying
the government occupational
classification that the position
falls under.

In addition to providing a
strong job description, the
employer must also pay a “re-
quired wage.” The H-1B pro-
gram requires employers to
attest to the U.S. Department
of Labor that the company will
pay the greater of either: (1)
wages to the H-1B nonimmi-
grant workers that are at least
equal to the actual wage paid
by the employer to other work-
ers with similar experience and
qualifications for the job in
question; or (2) the prevailing
wage for the occupation in the
area of intended employment.
In preparing the H-1B, it is im-
portant to understand the posi-
tion’s requirements to ensure
that the company is selecting
the correct wage level. Amidst
the current economic down-
turn, it is also important for
companies to understand that
a change in the job, reduction
in hours, or reduction in wag-
es may require filing an H-1B
amendment to ensure compli-
ance with both the DOL’s and
USCIS’s requirements.

As the most popular and
sought-after work visa, the
H-1B will continue to remain
a topic of discussion and fo-
cus for the administration. It
is important for immigration
practitioners and companies to
understand the H-1B catego-

ry and consider these factors
when preparing the petition.
Moreover, it is important for
immigration practitioners to
counsel and educate employers
and raise potential issues from
the outset, in order to optimize
each applicant’s chances for
approval.

H-1B Alternatives

Faced with little hope of being
selected in the H-1B registra-
tion lottery, it is important to
consider work visa alternatives
for foreign nationals who may
be eligible based on their na-
tionality. The following work
visas are similar to the H-1B
and should be considered for
foreign nationals from Singa-
pore, Chile, Australia, Mexico
or Canada.

H-1BI for Singaporeans

and Chileans

The H-1B1 visa is reserved
for Singaporean and Chil-
ean nationals. Like the H-1B,
the position must qualify as a
specialty occupation. As in-
dicated above, USCIS has set
a numerical cap of 65,000 for
H-1B visa petitions per fiscal
year. From that cap, 6,800 vi-
sas are set aside for the H-1B1
program. The H-1B1 is a single
intent visa with a one-year ini-
tial period of stay. Thereafter, it
may be indefinitely renewed in
one-year increments.

Unlike the H-1B, the H-1B1
allows a foreign national to ap-
ply directly with the U.S. con-
sular post abroad. This is a pre-
ferred option for many foreign



nationals because it permits
them to avoid the unpredictable
USCIS adjudication process.
In addition, on July 8, 2020 the
U.S. consular post in Singapore
stated that H-1B1 visas are not
impacted by the presidential
proclamation restricting trav-
el. This effectively means that
Singaporean and Chilean ap-
plicants may apply for visas at
their respective U.S. consulates
and not be subject to the U.S.’s
travel restriction.

E-3 for Australians

The E-3 visa category is re-
served for Australian nationals
who wish to enter the U.S. to
perform in a specialty occupa-
tion. There are 10,500 E-3 visas
reserved for Australian nation-
als per year. Like the H-1B1
visa, applicants can apply di-
rectly at the consulate without
having to first apply with US-
CIS. The initial period of stay
is two years and is renewable
indefinitely. Another benefit of
the E-3 is that spouses can ap-
ply for work authorization.

TN for Mexicans

and Canadians

The TN visa permits Canadian
and Mexican citizens to enter
the U.S. to work in a qualifying
profession. Unlike the H-1B,
H-1B1 and E-3 visas, the TN
profession is more limited be-
cause the position must fall
under a list established under
the North American Free Trade

Agreement. Canadian citizens
do not need a visa to seek ad-
mission to the United States as
a TN nonimmigrant. Mexican
citizens, however, are required
to have a TN visa prior to seek-
ing admission. The TN visa al-
lows entry for up to three years,
and extensions can be applied
for either at a U.S. Custom and
Border Protection-designated
U.S. port of entry or at a de-
signed pre-clearance/ pre-flight
inspection station. (Although
the United State-Mexico- Can-
ada Agreement took effect July
1, replacing NAFTA, not much
has changed regarding TN vi-
sas under the USMCA.)

Conclusion

The H-1B visa is the most
highly sought-after visa and
remains a focus of this admin-
istration. Over the past few
months, the U.S. has issued
travel bans and restrictions that
impact the H-1B program. For
instance, on June 22, Presi-
dent Donald Trump issued a
proclamation which restricts
entry into the U.S. for foreign
nationals outside the U.S. and
without a valid visa, including
H-1B holders. On July 31, US-
CIS announced filing fee in-
creases, including a 21% filing
fee increase for H-1B petitions.
With the increased scrutiny on
this visa category, it is essential
for employers to engage immi-
gration counsel that understand
the complexities of the H-1B

program and remain current
with the constantly changing
legal and political landscape.
It takes only one error for US-
CIS to deny an H-1B petition,
which can lead to economic
loss, interruptions to client op-
erations and plans, and may
possibly leave a foreign nation-
al employee with no option but
to depart the U.S.

While the H-1B may be the
only option for many, it is im-
portant to consider and not
overlook alternative visa cate-
gories when a foreign nation-
al worker holds Singaporean,
Chilean, Australian, Mexican
or Canadian citizenship. In
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addition to these alternatives,
immigration counsel should
also consider and present oth-
er possible visa options such
as the E-1/E-2 (Treaty Trader/
Investor) and O-1 (Extraordi-
nary Ability) visa categories.
These visa options may present
a quicker and less stressful path
for a foreign national to begin
working in the U.S., especially
because employers can contin-
ue to hire foreign nationals un-
der these categories. H
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